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ROSENBERG  J.: 


This  is  an  appeal  pursuant  to  the  Ontario  Human 
Rights  Code,  1981,  S.O.  1981,  c.  53  (the  "Code")  from  Che 
findings  and  decision  of  a  Board  of  Inquiry  (the  "Inquiry") 
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constituted  under  the  Code.  The  Inquiry  held  that  the 
appellant,  The  Lanark,  Leeds  and  Grenville  County  Roman 
Catholic  Separate  School  Board,  discriminated  against  three 
children  of  the  complainants,  who  are  separate  school 
supporters,  on  the  basis  of  the  handicap  of  mental 
retardation,  contrary  to  s.l  of  the  Code  by  providing 
education  to  the  three  children  of  the  complainants  by  way 
of  purchase  of  educational  services  from  a  public  board  of 
education,  as  provided  for  in  the  Education  Act,  R.S.O. 
1980,  c.  129.  The  Inquiry  found  that  this  action  constituted 
unequal  treatment  in  that  the  three  children  were  educated 
in  public  schools  instead  of  separate  schools  and  were  thus 
denied  a  Catholic  education.  The  Inquiry  further  found  that 
the  appellant  did  not  reasonably  accommodate  the  children, 
and  further,  that,  in  the  case  of  one  child,  it  would  not 
cause  an  undue  hardship  to  direct  that  that  child  be 
provided  her  education  within  a  separate  school.  The  appeal 
is  brought  pursuant  to  s.41(l)  &  (3),  which  reads  as 
follows : 

41. -(1)  Any  party  to  a  proceeding  before  a 
board  of  inquiry  may  appeal  from  a  decision  or 
order  of  the  board  to  the  Divisional  Court  in 
accordance  with  the  rules  of  court. 


(3)  An  appeal  under  this  section  may  be 
made  on  questions  of  law  or  fact  or  both  and 
the  court  may  affirm  or  reverse  the  decision  or 
order  of  the  board  of  inquiry  or  direct  the 
board  to  make  any  decision  or  order  that  the 
board  is  authorized  to  make  under  this  Act  and 
the  court  may  substitute  its  opinion  for  that 
of  the  board. 

THE  FACTS 

•  The  Lanark,  Leeds  and  Grenville  County  Roman 
Catholic  Separate  School  Board  (the  "Separate  School  Board") 
is  a  small  and  largely  rural  and  semi-rural  school  board, 
having  only  about  three  thousand  eight  hundred  pupils  widely 
dispersed  over  two  large  urban  centres  within  the  area.  The 
Separate  School  Board  has  a  total  of  fifteen  elementary 
schools  -  three  in  Brockville,  two  in  Prescott,  two  in  Smith 
Falls  and  ten  others  spread  over  a  wide  area  from  Lanark  and 
Almonte  in  the  North  to  Gananoque  in  the  Southwest  and 
Kempville  in  the  East.  The  Separate  School  Board  has  no 
secondary  schools. 

The  respondents,  Dianne  and  John  Hickling,  Irene 
and  Henry  Horbay  and  Marian  and  Harry  Legris  (the 
"complainants"),  who  are  separate  school  supporters  residing 
within  the  Lanark,  Leeds  and  Grenville  County  Roman  Catholic 
Separate  School  Board  area,  are  the  parents  of  three 
children    identified   under    the    Education  Act   as  "trainable 


retarded".  This  category  indicates  a  high  degree  of 
retardation,  i.e.,  "below  the  level  where  they  could  profit 
from  special  education  programs  for  the  educable  retarded". 
This  classification  was  accepted  at  all  times  by  all  parties 
to  this  application. 

Mary  Beth  Hickling,  born  August  1,  1969,  has 
Down's  Syndrome.  She  has  been  diagnosed  as  an  individual 
whose  intellectual  functioning  falls  within  the  moderate 
range  of  mental  retardation.  Mary  Beth  is  already  able  to 
hold  a  simple  part-time  job  and  will  very  likely  be  capable 
of  living  independently. 

Page  Horbay,  born  August  21,  1972,  suffered  severe 
seizures  in  infancy.  She  has  been  diagnosed  as  functioning 
intellectually  in  the  trainable  mentally  retarded  range. 
Paige  has  a  few  words  but  relies  largely  on  eye  contact, 
facial  expressions  and  gestures  to  communicate.  She  walks 
independently . 

Maureen  Legris,  born  August  15,  1973,  has  cerebral 
palsy.  She  has  been  diagnosed  as  an  individual  whose 
intellectual  functioning  falls  within  the  trainable  mentally 
retarded      range.       Maureen      uses      eye      contact,  facial 


expressions,  gestures  and  a  variety  of  sounds  to 
communicate.  She  is  able  to  walk  with  support. 

In  December  of  1980,  the  Province  of  Ontario 
brought  into  force  a  comprehensive  scheme  to  provide  for  the 
education  of  handicapped  children  in  Ontario.  The  Education 
Amendment  Act,  1980,  S.O.,  c.  61  (now  incorporated  into  the 
Education  Act,  R.S.O.  1980,  c.  129,  as  amended),  commonly 
referred  to  as  "Bill  82"  provided  for  the  inclusion  of 
"trainable  retarded"  youngsters  in  Ontario's  education 
system  and  provided  for  the  basis  on  which  their  special 
needs  would  be  attended  to. 


The  general  principle  of  Bill  82  is  set  out  in 
s.8(2)  of  the  Education  Act,  that  "all  exceptional  children" 
are  to  have  access  to  "appropriate  special  education 
programs  and  special  education  services  without  payment  of 
fees  . . . " . 


"Exceptional    pupil"    is    defined    in   S.H1M21)  of 
the  Education  Act  as  follows: 
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"Exceptional  pupil"  means  a  pupil  whose 
behavioural,  communicational ,  intellectual, 
physical  or  multiple  exceptionalities  are  such 
that  he  is  considered  to  need  placement  in  a 
special  education  program  by  a  committee, 
established  under  (iii)  of  paragraph  5  of 
(10) (1)  of  the  board  ...  . 


The     Education     Act      specifically     defines  the 


exceptionality  of  "trainable  retarded"  as  follows: 


"Trainable  Retarded  Child"  or  "Trainable 
Retarded  Pupil"  means  an  exceptional  pupil 
whose  intellectual  functioning  is  below  the 
level  at  which  he  could  profit  from  a  special 
education  program  for  educationable  retarded 
pupils . 


"Educationable  Retarded"  has   been  defined  by  the 


Minister  of  Education,  pursuant  to  s.8(2)(b)  of  the 
Educat ion  Act ,  as  follows: 


A  learning  disorder  characterized  by: 


a) 


an  ability  to  profit  educationally 
within  a  regular  class  with  the  aid  of 
considerable  curriculum  modification  and 
supportive  services; 


b) 


an  inability  to  profit  educationally 
within  a  regular  class  because  of  slow 
intellectual  development; 


c) 


a  potential  for  academic  learning, 
independent  social  adjustment,  and 
economic  self-support. 


"Trainable    Retardation"   has    been   defined    by  the 
Minister  as  follows: 


A  severe  learning  disorder  characterized 
by : 

a)  an  inability  to  profit  from  a  special 
education  program  for  the  educable 
retarded  because  of  slow  intellectual 
development ; 

b)  an  ability  to  profit  from  a  special 
education  program  that  is  designed  to 
accommodate  slow  intellectual 
development ; 

c)  a  limited  potential  for  academic 
learning,  independent  social  adjustment, 
and  economic  self-support. 


It  has  been  recognized  that  mental  handicap  is 
developmental  and  that  with  proper  programming  and  proper 
supports,  mentally  handicapped  people  can  reach  levels  of 
potential  just  like  everyone  else.  Thus,  a  system  of  a 
highly  specialized  kind  of  education  was  developed  to  take 
into  account  the  different  levels. 


With  respect  to  the  exceptionality  of  trainable 
retarded,  specific  provisions  with  respect  to  the  provision 
of  schools,  classes,  programs,  and  services  are  set  out  in 
the  Act  and  Regulations. 


When,  in  December,  1980,  education  for  the 
trainable  retarded  was  incorporated  into  the  Education  Act , 
prime  responsibility  for  providing  educational  programs  and 
services  for  all  Ontario's  trainable  retarded  pupils  was 
given  to  the  public  boards  of  education  and  for  this 
purpose,  the  trainable  retarded  children  of  Separate  School 
Boards'  supporters  were  deemed  not  to  be  resident  pupils  of 
Separate  School  Boards  until  January  1,  1985,  unless  an 
Order-in-Council  provided  otherwise.  Accordingly,  the 
majority  of  Separate  School  Boards,  including  the  Lanark, 
Leeds  and  Grenville  County  Roman  Catholic  Separate  School 
Board,  had  no  obligation  or  right  to  educate  trainable 
retarded  children  until  January  1,  1985. 

It  was  conceded  that  to  the  complainants  the 
preferable  education  for  the  three  children  in  question 
would  be  a  Catholic  education.  For  example,  it  was  the 
evidence  of  Father  Horrigan,  who  was  both  a  priest  and  a 
Master  of  Education,  that: 

...  The  moral  and  spiritual  values  that 
have  been  the  tradition  of  church  teaching  and 
that  have  been,  really  the  mandate  for  the 
church  since  apostolic  times,  since  Gospel 
times.  Those  particular  moral  or  ethical  values 
that  you  speak  of  are  ones  that  are  founded  in 
the  teaching  of  Christ,  and  ones  that  have  been 
developed  then  over  the  ages  by  the  church 
through  its  doctor  of  theology,  through  its 
theologians,    through    the    lives    of    people  who 
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are  members  of  the  church.  In  fact  so  closely 
related  is  the  school  to  that,  that  in  church 
documents  it  states  very  clearly  that  the 
Catholic  school  shares  in  the  mission  of  the 
church.  The  two,  in  terms  of  education,  are  not 
separated.  The  norm  is,  and  has  been,  and  will 
continue  to  be  I  trust,  that  Catholics  receive 
their  .academic  and  the  experience  of  the 
Catholic  faith  in  the  Catholic  school  setting. 

Accordingly,  it  can  be  argued  that  prior  to  January  1,  1985, 
the  Education  Act  discriminated  against  the  handicapped  by 
preventing  them  from  receiving  their  academic  schooling  in 
the  Catholic  school  setting.  That,  however,  is  not  the  issue 
before  us.  The  Inquiry  quite  properly  approached  the  issue 
on  the  basis  of  the  circumstances  after  January  1,  1985. 

Section  72  of  the  Education  Act  requires  every 
board  to  maintain  a  school  or  class  for  its  trainable 
retarded  pupils  with  services  and  programs  required  by  the 
Regulations  as  of  January  1,  1985.  However,  this  requirement 
is  subject  to  s.72(2)  which  specifically  permits  a  board  - 
public  or  separate  -  to  enter  into  an  agreement  with  another 
board  for  the  provision  of  educational  services  for  its 
trainable  retarded  pupils. 

The  Inquiry  found  that: 

The  Separate  School  Board  has  had  the  right 
and  duty  to  accommodate  trainable  retarded 
pupils  since  January  1,  1985.  Prior  to  that 
date,  trainable  retarded  pupils,  who,  but  for 
s.39(2)    of    the    Education   Act   would  have  been 
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within  the  Board's  jurisdiction,  including  the 
complainants'  children,  were  registered  with 
and  educated  by  the  Leeds  and  Grenville  County 
Board  of  Education.  Since  January  1,  1985,  the 
Separate  School  Board  has  entered  into 
agreements  with  the  Leeds  and  Grenville  County 
Board  of  Education  to  provide  for  the 
instruction  of  its  trainable  retarded  pupils  in 
exchange  for  the  payment  of  fees  to  the  public 
board . 

This  was  not  technically  accurate,  since  the 
children  were  never  registered  with  the  Separate  School 
Board,  and  in  each  case  the  children  were  placed  in 
accordance  with  the  decision  of  the  Special  Education 
Identification  Placement  and  Review  Committee  of  the  Public 
Board  of  Education.  Accordingly,  it  is  difficult  to 
understand  how  the  respondent  Separate  School  Board  can  be 
guilty  of  discrimination  in  the  decisions  with  regard  to  the 
placement  of  the  complainants'  children,  since  the  decision 
was  never  made  by  them.  However,  they  were  invited  to  sit  in 
on  each  of  these  review  committee  hearings  and  to 
participate.  They  were  also  required  to  cooperate  in  order 
that  the  children  spend  part-time  within  the  Separate  School 
Board  schools.  There  was,  however,  no  evidence  following 
January  1,  1985  that  any  of  the  complainants  approached  the 
Separate  School  Board  to  register  their  children  or  that  the 
Board  refused  to  register  the  children  following  January  1, 


1985.  There  was  no  finding  of  fact  by  the  Inquiry  that 
following  January  1,  1985  any  of  the  complainants  approached 
the  Separate  School  Board  to  register  the  children  or  that 
the  Board  refused  to  register  the  children  following  January 
1,  1985. 

At  the  opening  of  the  Inquiry,  the  Separate  School 
Board  made  it  clear  that  they  were  prepared  to  register  the 
children. 

DECISION 

Was  There  Discrimination  as  Defined  by  the  Ontario  Human 
Rights  Code? 

In  this  case,  the  question  to  be  determined  is 
whether  or  not  these  children  were  denied  equal  treatment 
with  respect  to  services  (in  this  case  a  Catholic  education) 
because  of  their  handicap.  There  is  no  question  as  the 
Inquiry  found  that  the  facts  in  the  case  at  bar  lead  to  the 
conclusion  that  they  were  denied  this  service  because  of 
their  handicap.  There  is  no  need  for  the  complainants  to 
prove  intention.  (Re  Ontario  Human  Rights  Commission  et  al 
and  Simpsons-Sears  Ltd.  (1985)  23  D.L.R.  (4th)  321.)  That 
determination,  however,  does  not  end  the  matter. 
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The  Code  provides  in  s.16(1): 

16. -(1)   A  right   of   a  person  under  this  Act 
is  not  infringed  for  the  reason  only, 

(a)  that  the  person  does  not  have  access  to 
"premises,  services,  goods,  facilities  or 
accommodation  because  of  handicap,  or 
that  the  premises,  services,  goods, 
facilities  or  accommodation  lack  the 
amenities  that  are  appropriate  for  the 
person  because  of  handicap; 

In  my  view,  if  interpreted  literally,  both  alternatives  as 
described  could  apply  here.  The  complainants  do  not  have 
access  to  a  full  Catholic  education  because  of  handicap  and 
fits  squarely  within  those  terms.  However,  giving  the  first 
alternative  its  literal  interpretation  would  have  the  effect 
of  eliminating  any  discrimination  because  of  handicap.  In 
the  context  in  which  it  is  used  here  it  must  relate  to 
physical  access  only.  The  second  alternative,  however, 
clearly  applies,  that  is,  that  the  premises  lack  the 
amenities  that  are  appropriate  for  the  person  because  of 
handicap.  The  Separate  Schools  do  not  have  the  appropriate 
amenities,  either  physically  in  terms  of  special  rooms  for 
appropriate  classes  or  special  personnel  both  in  the  general 
classroom  and  the  special  classroom.  For  example,  Ms.  Hellen 
Bogie  stated  in  her  "Observation  and  Evaluation  of  School 
Programs  of  students,  Paige  Horbay  and  Maureen  Legris": 
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After  speaking  with  the  principals  at  all  four 
schools,  it  appears  that  both  Paige  and  Maureen 
were  removed  from  the  traditional  form  of  TMR 
schooling  and  placed  within  integrated  settings 
-  a  combination  of  special  education  classes 
provided  by  the  Public  School  Boards  and  then 
mainstreamed  into  the  Catholic  Boards  for  age 
appropriate  school  settings. 

Somewhere  in  the  haste  to  provide  for  the 
students  according  to  parental  wishes,  the 
academic  needs  of  the  children  have  been 
somewhat  overlooked.  Both  students  require  very 
specialized  programming  if  they  are  to  meet  the 
goal  of  becoming  as  independent  in  life  as 
possible  for  them. 


She  also  testified  that  as  vice  principal  in 
charge  of  programs  for  the  developmentally  handicapped 
within  the  Carleton  Roman  Catholic  Separate  School  Board 
that  if  the  separate  school  were  required  to  take  over  the 
programming  for  Paige  Horbay  and  Maureen  Legris,  it  would  be 
required  to  have  a  qualified  special  education  teacher  with 
at  least  some  T.M.R.  training  (level  2  part  of  the 
specialists  certificate),  and  if  possible,  someone  with 
experience  with  mentally  retarded  -  developmentally 
handicapped  children.  As  for  support  services,  which  are 
provided  in  the  Province  of  Ontario  through  Homecare, 
occupational  therapy,  physiotherapy  and  speech  would  be 
required.  As  well  somebody  would  be  needed  to  supervise  the 
staff  and  the  curriculum  being  presented  since  it  is  a  very 
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intricate  curriculum;  the  individual  education  plans  which 
are  written  up  for  these  children  should  be  reviewed  at  a 
minimum  of  every  three  months  because  the  children  change 
and  their  needs  become  different  depending  upon  what  is 
happening  to  them  with  the  result  that  a  special  education 
consultant  would  be  necessary.  If  the  children  were  to  be 
integrated  into  the  regular  school  system  the  other  staff 
would  have  to  be  inserviced  with  respect  to  any  other 
subjects  (e.g.  music  or  science)  which  the  children  are 
integrated  into.  Help  would  also  have  to  be  provided  for  the 
teaching  assistants  who  would  have  to  be  trained  to  some 
extent . 

The  acting  Superintendent  of  Curriculum,  Mairi 
Warnock,   testified  that: 

(a)  A  program  of  similar  quality  to  the  programs 
which  Maureen  and  Paige  are  currently  receiving  from  the 
Public  Board  could  not  be  set  up  by  the  Separate  School 
Board,  because  the  Separate  School  Board  does  not  have  the 
experienced  teachers  to  provide  such  a  program  and  the 
Separate  School  Board  would  not  be  able  to  hire  anyone  of 
the  same  level  of  experience  as  the  Public  School  teachers. 
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(b)  There  is  not  a  teacher  at  Holy  Cross  Separate 
School  in  Kempville  which  Maureen  attends,  nor  is  there  a 
teacher  at  St.  Mary's  Separate  School  which  Paige  attends 
who  is  qualified  to  teach  these  children.  Mrs.  Warnock 
stated  that  she  could  not  see  the  children  being  programmed 
for  adequately,  or  receiving  an  appropriate  education, 
unless  another  special  education  teacher  were  available, 
trained  in  developmental  handicaps,  and  in  dealing  with 
children  with  mental  handicaps. 

(c)  In  order  to  provide  the  program  in  St.  Mary's 
Separate  School  or  Holy  Cross  Separate  School,  the  staff 
would  have  to  be  increased  by  at  least  a  half  time  teacher 
at  each  school,  and  a  special  education  consultant  qualified 
in  the  area  of  trainable  retardation  would  have  to  be  hired 
to  provide  services  to  students  and  teachers. 

(d)  If  the  parents  of  other  trainable  retarded 
children  wished  to  have  their  children  leave  the  public 
system  and  have  the  same  type  of  program  in  the  home  schools 
of  those  children,  it  would  be  difficult  for  the  Separate 
School  Board  to  start  making  those  arrangements  since  there 
are  only  twelve  special  education  teachers  with  the  Separate 
School  Board. 
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The  Inquiry  found  that: 


It  is  not  disputed  that  the  respondent  board  at 
present  lacks  the  amenities  needed  to  take  over 
from  the  public  board  task  of  providing  most  of 
the  schooling  for  the  complainants'  children. 
Both  Holy  Cross  School  and  St.  Mary's  School  do 
have  resource  rooms  and  special  education 
teachers,  but  the  evidence  indicates  that  the 
load  now  carried  by  those  teachers  is  such  that 
they  could  not  be  expected  to  take  much  of  the 
responsibility  for  Maureen  and  Paige.  The 
respondent  board  is  also  short  of  the 
specialized  support  services  needed  in  varying 
degrees  by  Maureen  or  Paige.  Speech  therapy, 
occupational  therapy,  physio  therapy  and 
perhaps  others.  In  addition,  although  some  of 
the  teachers  at  Holy  Cross  and  St.  Mary's  have 
had  some  experience  with  Maureen  or  Paige  in 
their  classes,  the  large  number  of  teaching 
staff  who  would  have  to  deal  with  them  if  they 
were  there  on  a  more  nearly  full-time  basis  had 
not  had  the  inservice  training  needed  to 
prepare  them  for  those  pupils.  Nor  does  it 
appear  that  all  of  the  pupils  in  those  schools 
who  would  reguarly  be  in  contact  with  Maureen 
or  Paige  have  been  provided  with  any 
familiarization  to  their  problems  and  needs. 


The  next  question  to  be  addressed  is  whether  or 
not  the  infringement  of  the  right  is  only  for  lack  of 
facilities.  If,  for  example,  the  Separate  School  Board  had 
said,  "These  parents  are  troublemakers  and  we  are  not 
prepared  to  accommodate  their  children"  or  the  refusal  of 
services  was  for  any  other  reason  besides  handicap  or  lack 
of   amenities   then  the  section  would  not  apply.  There  is  no 
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such  additional  reason.  Until  the  commencement  of  these 
proceedings  in  June  of  1984,  the  Separate  School  Board  had 
considered  reasonable  steps  to  accommodate  the  parents' 
wishes  notwithstanding  that  the  children  were  not  registered 
with  them  nor  their  responsibility.  Accordingly,  in  my  view, 
there  has  been  no  discrimination. 


The    Inquiry    proceeded    to    apply    s.40(2)    of  the 
Code,  which  reads  as  follows: 


(2)  Where  the  board  of  inquiry  at  the 
conclusion  of  a  hearing  finds  that  a  right  of  a 
person  under  Part  I  had  been  infringed  by 
discrimination  becuase  of  handicap,  the  board 
may  then  proceed  to  inquire  whether, 

(a)  the  person  does  not  have  access  to 
premises,  services,  goods,  facilities  or 
accommodation  of  the  party  who  is  found 
to  be  a  contravener,  because  of  handicap; 
or 

(b)  the  premises,  services,  goods, 
facilities  or  accommodation  of  the  party 
who  is  found  to  be  a  contravener  lack 
amenities  that  are  appropriate  to 
persons  because  of  the  handicap, 

and  after  making  a  finding  thereon,  the  board 
may,  unless  the  costs  occasioned  thereby  would 
cause  undue  hardship  and  subject  to  the 
regulations,  order  that  the  party  take  such 
measures  as  will  make  such  provisions  for 
access  or  amenities  or  as  are  set  out  in  the 
order. 
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In  my  view,  the  application  of  s.40(2)  was 
inappropriate  and  improper  since  the  Inquiry  could  not  find 
discrimination  because  of  s.16(1)  of  the  Code  and, 
accordingly,  should  have  considered  that  the  finding  of 
discrimination  was  a  condition  precedent  to  application  of 
s.  40,  subsection  (2). 

Under  all  of  the  circumstances,  there  is  a  further 
reason  why  the  finding  of  discrimination  cannot  stand  and 
the  appeal  should  be  allowed.  The  complaint  was  filed  in 
June  of  1984  at  the  time  when  the  Separate  School  Board 
could  not,  without  a  special  Order-in-Council ,  register  the 
children  or  take  control  of  their  program.  Even  after 
January  1  ,  1985  since  the  children  were  not  registered  with 
them  they  continued  to  have  no  control  over  their  program. 
Accordingly,  there  can  be  no  basis  that  the  Separate  School 
Board  "deprived  the  children  of  a  Catholic  education  and 
thereby  discriminated  against  them  because  they  were 
handicapped" . 

Does  this  decision  deprive  the  complainants  of  any 
appropriate  remedy?  It  would  be  unfortunate  if  the  result  of 
this  decision  was  that  the  decision  of  the  Separate  School 
Board  could  not  be  reviewed  to  determine  whether  or  not  they 
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had  taken  appropriate  steps  to  accommodate  the  needs  of  the 
complainants.  There  may  be  instances  where  a  Separate  School 
Board  has  adequate  funds  to  create  appropriate  facilities  to 
provide  both  a  special  programs  for  handicapped  as  well  as  a 
full  Catholic  education.  We  are  advised  that  this  is  being 
done  in  some  areas  particularly  where  the  concentration  of 
students  is  larger  and  the  School  Board  has  a  larger  number 
of  handicapped  children  in  a  particular  category  to  deal 
with.  It  is  more  appropriate  that  the  decisions  of  this 
nature  be  reviewed  under  the  Education  Act.  It  is  only  there 
that  the  balancing  of  the  factors  that  the  Inquiry  attempted 
to  deal  with  can  be  properly  done.  What  are  the  factors 
that,  amongst  others,  would  be  considered: 

(a)  What  is  the  total  budgetary  allotment  that  the 
Separate  School  Board  can  expect  for  the  year  and  for  the 
foreseeable  future? 

(b)  What  would  be  the  cost  of  providing  the 
special  services  for  the  present  number  of  handicapped 
students  in  this  category  and  what  would  be  the  likely 
projected  cost  for  the  numbers  expected  in  future  years? 
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(c)   What  would  the  cost   impact  on  the  rest  of  the 

budget? 


(d)  How  would  this  impact  on  the  rest  of  the 
budget  affect  the  quality  of  education  delivered  to  other 
students  in  the  school  system  administered  by  the  Separate 
School  Board? 


The  decision  in   this  regard  can  be  appropriately 
reviewed  under  the  Education  Act.  Section  8(2)  provides: 


The  Minister  shall  ensure  that  all 
exceptional  children  in  Ontario  have  available 
to  them,  in  accordance  with  this  Act  and  the 
regulations,  appropriate  special  education 
programs  and  special  education  services  without 
payment  of  fees  by  parents  or  guardians 
resident  in  Ontario,  and  shall  provide  for  the 
parents  or  guardian  to  appeal  the 
appropriateness  of  the  special  education 
placement  ...  . 


There  is  an  appropriate  appeal  procedure  with 
regard  to  the  placements  and  the  final  step  in  the  appeal 
process  is  found  in  s.36(l),  which  reads  as  follows: 


Where  a  parent  or  guardian  of  a  pupil  has 
exhausted  all  rights  of  appeal  under  the 
regulations  in  respect  of  the  identification  or 
placement  of  the  pupil  as  an  exceptional  pupil 
and  is  dissatisfied  with  the  decision  in 
respect  of  identification  or  placement,  the 
parent  or  guardian  may  apply  to  the  Secretary 
of  a  Special  Education  Tribunal  for  a  hearing 
for  leave  to  appeal  to  a  regional  tribunal 
established  by  the  Minister  ...  in  respect  of 
the  identification  or  placement. 
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(5)  The  decision  of  a  Special  Education 
Tribunal  or  of  a  regional  tribunal  under  this 
section  is  final  and  binding  upon  the  parties 
to  any  such  decision. 

(6)  The  tribunal  hearing  the  appeal  may, 
(b)  dismiss  the  appeal;  or 

(b)  grant  the  appeal  and  make  such  order  as 
it  considers  necessary  with  respect  to 
the  identification  or  placement  of  the 
pupil . 

If  it  were  desired  to  attack  the  disposition  of 
the  matter  by  a  Special  Education  Tribunal,  the  Divisional 
Court  would  look  at  the  matter  by  way  of  judicial  review  and 
would  not  have  to  determine  the  relative  merits  of  a  full 
Catholic  education  against  the  cost  of  such  an  education 
arising  out  of  the  duplication  of  the  special  services  for  a 
small  group  of  retarded  children.  Decisions  weighing  these 
factors  and  attempting  to  determine  if  the  impact  of  the 
cost  on  the  education  of  others  is  justified  seem  to  me  to 
be  inappropriate  for  the  Divisional  Court.  I  would  allow  the 
appeal.     Costs  may  be  spoken  to. 


Released:  June  22,  1987 
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